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COPYRIGHT ARBITRATION ROYALTY PANELS
Library of Congress

In the Matter of

Adjustment of the Rates for
Noncommercial Educational
Broadcasting Compulsory License

)

)

) Docket No. 96-6
) CARP NCBRA
)

RESPONSE OF THE PUBLIC BROADCASTERS
TO ASCAP'S MOTION TO STRIKE

CERTAIN PORTIONS OF
PUBLIC BROADCASTERS'ROPOSED REPLY

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Public Broadcasters hereby respond to ASCAP's

motion to strike the alternative trending formula set forth

in Appendix A of their Proposed Reply Findings of Fact and

Conclusions of Law.

The Public Broadcasters'eply Appendix A contains

a series of mathematical calculations -- based solely upon

data and evidence in the record in this proceeding -- which

challenges the basic premises of ASCAP's "trending formula"

and establishes that correcting the major conceptual

shortcomings of ASCAP's trending formula would generate a

substantially lower fee than ASCAP has proposed. A number

of its core points were developed on cross-examination of

Dr. Boyle. It is offered solely and exclusively in response

to ASCAP's proffer of its own trending formula.
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ASCAP incorrectly characterizes Reply Appendix A

as an "alternate rate-making methodology" while, without

apparent pause, characterizing its own trending formulas as

mere "observations," not "ratemaking methodolog[iesj," which

have been offered by ASCAP simply "to corroborate" its fee

proposals. What is sauce for the goose is sauce for the

gander: just as ASCAP's methodology is offered to

corroborate its ratemaking methodology, the Public

Broadcasters'lternate data are offered to impeach the

validity of ASCAP's approach. It is entirely appropriate to

offer these data as such.

The instant motion is itself an improper attempt

to provide the Panel with a sur-reply submission.
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CONCLUSION

For the reasons set forth above, ASCAP's motion to

strike should be denied in its entirety.
Respectfully submitted,

Neal A. Jackson
Denise Leary
Gregory A. Lewis
NATIONAL PUBLIC RADIO
635 Massachusetts Ave., N.W.
Washington, D.C. 20001
(202) 414-2000

Bruce Rich
Jonathan T. Weiss
Mark J. Stein
Tracey I. Batt
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue
New York, NY 10153
(212) 310-8000

Kathleen Cox
CORPORATION FOR PUBLIC

BROADCASTING
901 E Street, N.W.
Washington, D.C. 20004
(202) 879-9600

Gregory Ferenbach
Karen Rindner
PUBLIC BROADCASTING

SERVICE
1320 Braddock Place
Alexandria, VA 22314
(703) 739-5000

Counsel for The Public Broadcasting Service,
National Public Radio and.

The Corporation For Public Broadcasting

Date: June 15, 1998
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Before the
COPYRIGHT ARBITRATION ROYALTY PANELS

Library of Congress

In the Matter of

Adjustment of the Rates for ) Docket No. 96-6
Noncommercial Educational ) CARP NCBRA
Broadcasting Compulsory License )

CERTIFICATE OF SERVICE

I am an associate at Weil, Gotshal k, Manges LLP. I caused to be

served on June 16, 1998 true copies of the Response of the Public Broadcasters to

ASCAP's Motion to Strike Certain Portions of Public Broadcasters'roposed Reply

Findings of Fact and Conclusions of Law as follows:

By hand delivery: Beverly A. Willett, Esq.
ASCAP Building
Sixth Floor
One Lincoln Plaza
New York, NY 10023
Counsel for ASCAP

I. Fred Koenigsberg, Esq.
Philip H. Schaeffer, Esq.
J. Christopher Shore, Esq.
Samuel Mosenkis, Esq.
White k, Case LLP
1155 Avenue of the Americas
New York, NY 10036-2787
Counsel for ASCAP
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By hand delivery: Joan M. McGivern, Esq.
Assistant Vice President of Legal Affairs
Office of the CEO
ASCAP
One Lincoln Plaza
New York, NY 10023

Marvin L. Berenson, Esq.
Joseph J. DiMona, Esq.
BMI
320 West 57th Street
New York, NY 10019

Norman C. Kleinberg, Esq.
Michael E. Salzman, Esq.
Hughes, Hubbard & Reed LLP
One Battery Plaza
New York, NY 10004
Counsel for BMI

Dated: New York, NY
June 16, 1998
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(212) 310 — 8405

WEIL, GC)TSHAL 8c: NANGES LLP
767 FIFTH AVENUE . NEW YORK, NY 10153-0119

(212) 310-8000
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June 16, 1998

DALLAS

HOUSTON

MENLO PARK
(SILICON VALLEY)

MIAMI

WASHINGTON, D.C.

BRUSSELS

BUDAPEST

LONDON

PRAGUE

WARSAW

VIA ~ DELIVERY

The Honorable Lewis Hall Griffith
The Honorable Jeffrey S. Gulin
The Honorable Edward Dreyfus
c/o Gina Giuffreda
Copyright Arbitration. Royalty Panel
Library of Congress
Room LM-403, James Madison Memorial Building
101 Independence Avenue, S.E.
Washington, D.C. 20540

Re: Noncommercial Educational Broadcasting
Compulsory License, Docket No. 96-6 CARP
NCBRA

Dear Judges Griffith, Gulin and Dreyfus:

Please find enclosed an original and five copies of the
Response of the Public Broadcasters to ASCAP's Motion to Strike
Certain Portions of Public Broadcasters'roposed Reply Findings
of Fact and Conclusions of Law.

Respectfully,

acey I. Batt
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